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The Health Carz Financing Administration wes recently renamed to the Centers for Medicsre and

Medicaid Services (CMS). This is in rcsponse to two lettars, dated Decemnber 12, 2000, and

Februsry 16, 2001, from Leurie Buck on behalf of your Attorney General, which challenged
CMS's position regarding Nevada's new annuity policy. The State's policy treats payments from
an annuity that exceed the maximum spousel impoverishmeat income allowagpce as 2 transfer of
assets for less then fair market value. We had previously informally advised the State that in
placing such a limit on the amount of income an annuity cen generate for a commaunity spouse, the
State is effectively imposing a penslty on a transfer to a third perty (in this csse, the annuity) for
the benedit of the spouse, which is in violaton of section 1917(c)(2)(B) of the Social Sccurity Act
(the Act), Wehave reviewed the argumeats contained in your Attorney General's two letters end
have concluded that Nevada has not raised any arguments that would esuse us to alter our previous
opinion on this mstter. Following are specific comments addressing the relevant points raiscd by
Nevada.

Summeary of Neveda's Pogition

Nevada argues that the spouse] transfer exemption provisions contained in sections
1917(¢<)(2)(B)(4) &nd {ii) are tnconsistent both with the provisiona contained in s2ction 1924(1),
and with Congress' intent in passing the Medicare Catastrophic Coverage Act (MCCA). Thus,
Nevada claims, subsection 1917(c)'s spousal transfer exemption provisions are superceded under
section 1924(2), and States may accordingly impose e ransfer penalty pursuant to gection
1924(f)(1) for transfers resulting in 2nnuity peyments that exceed the community Spouse resource
sllowance (CSRA). '

CMS Respopse

We disagree. We belicve section 1924(f)(1) does not conflict with section 1917(c) precisely
because there is no penalty for transfers between spouses under subsection 1917(c)(2)(B). As
such, section 1924(f)(1) merely provides an institutionalized sponaé with permission to do what he
of she can elready do without eny consequences. Although this has led us to conclude that the
reference to section 1917(c)(1) in section 1924(£)(1) is superfiusus, we do not bgree !l.lat thl‘s
reading makes subsection 1924(f) entirely meaningless, as Nevada pasetts ln disagreeing with our
interpretation,
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Neveda relies beavily on a state count opinion, McNamarg v Obie Dengrrment-of Humas
Services, 2000 Ohio App. LEXIS 3477, in support of its oppasition to our interpretation. The
McNamarg court believed that giving effect to the spousal transfer ex@mption provisions contained
in sections 1917(c)(2)(B)({) and (if) world nullify section 1924(f) in ims entirety. We believe this
view 10 be incorrect, in part because other provisions within section 1924(f) have continuing effect
without regard to the reference to seetion 1917(c)(1) in section 1824(£)(1).

Section 1924(f) permits transfers of resources from the institutionalized spouse to the community
Spouse. These transfers would not be subject to 3 penalty under section 1917(¢), since that section
permits interspousal tansfers of Any amount. CMS's manual jnstrections concerning scction 1924
give meaniag to the provision by allowing an institaticnalized spousa who became Medicaid
eligible in the inidsl determinsdion after institutionalization to remaein cligible even though his or -
her rasourcss exceed the resouree standard, if those exccss resourcas are within the community
Spouse resource allowance.

During the first determiration of eligibility of an institutionalized individusl with a community
Spouse, both spouses’ reseurces are pooled. The couple’s combined resources are considered in

- this initial eligibility determination and the Stete deducts the commurlity spouse resource
zllowance from the pooled resources to determine the initial resourca eligibility of the
instiationalized spouse. These rules sppear in saction 1924(c)(2)(A). Upon redetermination of .
eligibiliry, the State cannot pool the couple's resources; any resources held in the name of the
insttutionalized spouse will be coimted in determining His or her eligibility (see section
1924(c)X4)). '

To give content to the provisions of section 1924(£), CMS Interprets the provision as protecting
the institutionalized spousz's eligibility o the extent that he or she has resources sbove the _
Fesource standard, but within the community spouse resource allowance, until the next regularly
scheduled redetermination of 2ligibiiity. This protection enables the insttutionalized spouse to
ransfer resourees, or Gbtain & court order to facilitste such a sransfer, or increase the eommunity
spousc resource allowancs, without facing an immediate redetermination of eligibility.
Otherwise, should the institutionalized spouse have resources above the community spouse
resource ellowance which would make him or her ineligibje. the State could redetermine his or -
her eligibility immediately without having to wait until the next regularly scheduled
redstermination. This is the position thet section 3262.4 of' the State Medicaid Manual attempts
W artculate, : '

Thus, the definition of the community spouse resource allowance (CSRA) contained in section
1924(£)(2)(A) has meaning 1nd perfonms a function even if, as Nevada supgests, section .
1924(f)(1) is treated as e nullity. Treating section 1924(f)(1)'s ambiguous reference to section
1917(e)(1) 23 a nullity would have no impact on the operation of section 1924(£)(2).
notwithstanding the MeNamgzrg court's over-broad conclusion 10 the conwary. Therefore, we
believe that the MgNeamars court's analysis and conclusion are erronesus and that the aPouan
transfer exemption provisions contsined in sections 1917(c)(2)(B)() and (if). must continue 0
oe given full effect. o

We also note that there is no express penalty provision in section 1924(f), and by impl?'ing one
under that section, 23 Nevada's interpretation does, Novada's policy conflicts with soction

s
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1917(¢)(4), which states, "a State mey not provide for any peried of ineligibility for an
individual due to the transfer of resources for less than fair market vahie except in accordance
with this sybgegtion (i.e., section 1917)." (Emphasis supplied). Nevada points out thet the
express limitation contained in section 1917(c)(4) wes enacted concurrent with subsection -
1924. As such, we believe that it is doubtful Congress implicitly intended to supercede section
1917(c)(4)'s specific language by simultaneously enacting the genersl language contained in-
section 1924(a)(1). We think it more likely that Congress would have expressly listed in
section 1924(z)(1) those provisions of subsection 1917 that it believed were inconsistent with
(and superceded by) subsection 1924 (zs it did, for example. for sections 1902(s)(17) and
1502(1), if those provisicns were in fact inconsistent. Because Congress did not do so, Nevada
may not craft a policy that implies 2 wansfer penalty under section 1924(1)(1) in the form of an
ineligibility period without effectively treeting section 1917(2)(4) s 2 nullity.

Moreover, we note that nejther Nevada, not eny of the legal authorities it cites, has consgidered
section 1917(¢)(4) in their respective analyses of how subsections 1917 and 1924 interect in
light of the generel superceding language cortrined in section 1924(2)(1), As discussad
ehove, the M¢Namara court's primary, if not sole, legal basis for its conclusion that sections
1917(c)(2)(B)(1) and (ii) are superceded by section 1924(a)(1) is the court's concern that o
hold otherwise would render section 1924(f) a nullity. However, the McNamara court's
conclusion would have the cffect of implicitly rendering section 1917(c)(4) null end void
without even discussing this section in {13 analysis, let alone offering & sound lega) basis for &
canclusion that would negate tha clear intent Congress expressed in section 1917(e}4). Thus,
we do not agree that Congress intended to supercede cither sectians 1917(e)(2)(B)(1) and (if),
or section 1917(c)(4), and Nevada hes not offered any binding or convincing legal suthority
that would cause us to believe otherwise,

-~ We must also disagree with Neveda's 2asertion that section 1917(c)'s transfer penalty
provizion may be effectively grafted onto section 1924{f)}(1), because we believe that -
section 1917(c) and section 1924(f)(1) plainly spply to different situations. Section
1917(c) generally operstes &s a limitation on coverage for certain enumerated services.
Under this provision, & Stare looks at any dispesal of assets for less than market value that
took place during the 36 months prior 1o the application for medical assistance under the
State plan. The focus of the State's effort is to determine the applicant’s initlal eligibility
to have payment made for the enumerated services. Section 1924(£)(1), by contrast,
contemplates a trensfer of resources to the community spouse after the date of the initial
determination of eligibility. The permissive tranafer under section 1924(f)(1) thercfore
does not retroactively affect the initiel eligibility determination of the institutionalized -
spouse, but instead spplies to the post-eligibility dismibution of resources. Moreover, the
focus of sectian 1924(f)(1) is on maintenance of the community spousc afterthe
institutionalized spouse's ellgibility has been established, and pot on re-visiting the initial
eligibility detormination. Nevada's polioy of epplying section 1917(c)'s transfer penalty
provision is therefore based on an crroneous belicf that section 1924({)(1) and secton
1917(c) apply to the same siruation. Agein, this is not to sy that ssction 1917(c) ar.u:l
section 1924{f)(1) are inconsistent; rather, the two provisions slmply address two different
situations, :
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explained above, Nevade's policy regerding its treatment of uities is in violation of section
1917(:)(2)(8) of the Act. Accordingly, we request that the State medify ius annuity policy to
comport with CMS's policy rcga.rdmg this matter. Pleass advise us, within 30 days, of the actions
Nevada plens to take to address this issue. If you have any questions, please contact Lee Netzer of
my staff, who may be reached at (415) 744-3595. '

Sincerely,

M

inde Minamoto
Asscciate Regional A istrator
Division of Medicaid

cc:  Frankie Sue Del Paps, Nevada Attomey Genersl (vi imile: (775) 684-1145)
Cherles Duarte, Administrator, Division of Health Care Financing and Policy
Lynette Grundy, Chief, Eligibility end Payments Branch, Nevada State Welfare Division
Jeanette Hills, Deputy Administrater, Nevada State Welfare Division
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